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STATEMENT OF QUESTIONS PRESENTED 


| 
1. Whether the judgment should be reversed and this case 


remanded to the District Court with instructions to remand to the Juvenile 


Court for a new determination of waiver where appellant, age 17 at the 


| 
time of the offense, was not advised by the Juvenile Court of his statutory 
: right under the Juvenile Court and Legal Aid Acts either to retained or 
appointed counsel at the waiver proceeding which preceded his indictment? 


2. In the alternative, whether the judgment should be reversed 
| 


and the case remanded where the waiver of jurisdiction by ithe Juvenile 


Court over appellant, a juvenile charged with a felony, without informing 
| 


| 

him of his right to counsel, deprived the child of due process rights pro- 
| 

tected by the Fifth Amendment to the Constitution? 


3. Whether the absence of any record showing how, if at all, 
| 


fi E | 3 2 
the Juvenile Court performed its statutory duty to conduct 'a "full investi- 


| 
gation" before waiving appellant to the jurisdiction of the District Court 


provides a further ground for reversal? 
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Remand of This Case For Valid Waiver Proceedings 
In The Juvenile Court Is Required Because Appellant 
Was Not Informed Of His Statutory Right To Cotnsel 
In The Juvenile Court Waiver Proceeding ! 

| 
Moreover, The Juvenile Court's Failure To Advise 


Appellant Of His Right To Counsel In The Waiver 
Proceeding Violated Constitutionally Protected | 
Rights And Is Hence Plain Error | 
| 

The Absence Of Any Record Showing How, If At 

All, The Juvenile Court Performed Its Statutory 
Obligation To Make ''Full Investigation" Prior To 
Waiving Jurisdiction Over Appellant Also Invalidates 
The Juvenile Court Proceedings And Requires | 
Reversal 
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IN THE | 
UNITED STATES COURT OF APPEALS | 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19, 639 


BERNARD E. BERTON, JR. 
Appellant 
v. 
UNITED STATES OF AMERICA 


Appellee 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellant, aged 17 at the time of his arrest, was subject to the 


jurisdiction of the Juvenile Court which had "original and exclusive" juris- 
| 

diction over him. 11 D.C. Code §907, now §11-1551. After waiver of 
| 


| 
jurisdiction by the Juvenile Court, appellant was indicted [for violation of 


22 D.C. Code §505a. On his plea of not guilty, appellant|was tried before 
| 

a judge and jury in the United States District Court for the District of 
| 
| 

Columbia purporting to exercise jurisdiction under 18 U.S. C. §3231. 


Judgment and sentence were entered by the District Court on July 30, 


1965. On August 13, 1965, appellant obtained leave from the District 


Court to proceed on appeal in this Court in forma pauperis. On November 
15, 1965, this Court appointed James M. Johnstone to represent appellant 
and extended the time for filing appellant's brief to December 15, 1965. A 
motion filed by appellant on December 14, 1965, to waive Rule 18(f) and to 
extend the time for filing a brief to and including December 21, 1965, is 
pending before this Court. The jurisdiction of this Court rests on 28 U.S.C. 
§1291. 
STATEMENT OF THE CASE 

Appellant was a child aged seventeen at the time of his arrest on 
March 2, 1965, for violation of 22 D.C. Code §505a, assault on a uniformed 
member of the police force. 

Following a series of events at Rogers Peet clothing store on 
March 2nd, as to which conflicting evidence was ultimately presented at 
the trial, appellant was shot twice in the stomach by Private Joseph I. Bell, 
a District of Columbia Police Officer assigned to the Traffic Division. 


Private Bell then filed a complaint with the Juvenile Court under date of 


March 2, 1965, charging appellant, inter alia, with assault on a uniformed 


police officer, a felony under 22 D.C. Code §505a. 

According to this same complaint, appellant was transported by 
ambulance to George Washington University Hospital on March 2, 1965, 
and examined and admitted. His condition was listed as "undetermined" 
by Dr. Carlos Silva of the hospital staff. (See In the Matter of Bernard 


Edward Berton, Jr., Juvenile Court No. 52-319-W, File No. 95476). 


a 


Appellant remained in the hospital until April 12| 1965, 
when he was transferred to the Receiving Home. Appellant has represented 
to counsel that he first learned of the charges against him i April 11, 1965. 
The Juvenile Court Record contains no information on this en, 

As far as the record shows, no hearings were hela by the Juvenile 
Court in connection with Private Bell's complaint. Instead, without any 
opinion or other statement of reasons, the Juvenile Court, on April 14, 
1965, entered an order summarily waiving jurisdiction over appellant and 
remitting him for trial of alleged offenses ''under the Segaiae procedure of 
the U.S. District Court for the District of Columbia."' : | 

Appellant was not represented by counsel batons the Juvenile 
Court, nor, so far as appears from the legal records of that Court, was he 


informed of his right either to retained or appointed counsel at any time in 


these proceedings. 


Appellant was first advised of his right to retain counsel at a 


preliminary hearing held before United States Commissioner Sam Wertleb 
on April 14, 1965, forty-one days after his arrest. Aacoading to the record 
of this proceeding (U.S. Commissioner's Docket No. 16, Case No. 486), 
appellant was informed that a complaint had been filed by Private Bell 


charging him with violation of §505a of the D.C. Code, that the Juvenile 


Court had waived jurisdiction over him, and that he had a right to have a 


| 
* A copy of said order is contained in Appendix A. | 
| 


preliminary hearing and to retain counsel. The case was continued to 
April 22, 1965 at the request of appellant in order that he might contact 
his family regarding retention of counsel. 

At the hearing held on April 22, 1965, at which retained counsel 
appeared for appellant, Commissioner Wertleb ordered that appellant be 
held to answer in the United States District Court for the District of Colum- 
bia. An indictment was filed on June 1, 1965 with the District Court 
charging appellant with violation of 22 D.C. Code §505a. 

At his arraignment on June 4, 1965, appellant entered a plea of 
not guilty. The trial before Judge Richmond Keech was held on July 20, 
1965 and concluded the following day. 

Testimony at the trial was conflicting. Appellant testified on 
direct and cross examination that he had not opposed, intimidated, or inter- 
fered with Private Bell in any manner before being shot (Tr. 95, 112, 113, 
115). Other witnesses, including Private Bell, testified contrary to appellant. 
At the conclusion of the prosecution's case, appellant's attorney moved for 
a judgment of acquittal (Tr. 86). He renewed the motion after the conclusion 
of all evidence (Tr. 119). The motion for acquittal was denied on both 
occasions by Judge Keech. (Tr. 86, 119). 

The jury returned a verdict of guilty as charged. Judgment of 
conviction was entered on July 30, 1965 and appellant was sentenced to the 


custody of the Attorney General for a maximum period of six years pursuant 


to 18 U.S.C. §5010(b), the Federal Youth Corrections Act. Appellant was 


granted leave to appeal in forma pauperis on August 13, 1965. 


CONSTITUTIONAL PROVISIONS 
AND STATUTES INVOLVED 


| 
The relevant constitutional provisions and statutes involved are 


set forth in Appendix B. 
| 


STATEMENT OF POINTS | 
| 


1. The judgment below should be set aside and this case should 


be remanded to the District Court for the purpose of remanding to the 


Juvenile Court for a new determination of waiver since the failure of the 
| 


Juvenile Court to inform appellant of his statutory right to counsel guaran- 
teed by the Juvenile Court and Legal Aid Acts rendered thel waiver proceed- 
ings invalid. Black v. United States, No. 19063, decided December 8, 1965. 


2. The Juvenile Court's summary waiver of jurisdiction without 


informing appellant of his right to either retained or appointed counsel 


denied him due process rights protected by the Fifth Amendment to the 


Constitution, and was therefore plain error affecting substantial rights 


requiring reversal for a valid waiver proceeding. 


3. Particularly when coupled with the denial of counsel in the 
| 
Juvenile Court, the absence of any record showing how, if at all, the 
| 


Juvenile Court performed its statutory duty of "full investigation" before 


waiving appellant to the District Court provides a further ground for 


reversal, 


SUMMARY OF ARGUMENT 


1. In Black v. United States, No. 19063, decided December 8, 


| 
1965, this Court held that under the Juvenile Court and Legal Aid Acts 


-6- 


waiver proceedings are invalid where the Juvenile Court has not advised 
the juvenile of his right either to retained or appointed counsel. The Court 
further ruled that remand to the District Court with instructions to remand 
to the Juvenile Court for a new and valid waiver determination is required 
in all cases involving juveniles who challenged waiver without counsel and 
whose convictions have not become final. Here, since appellant was not 
informed of his right to counsel by the Juvenile Court, and since his con- 
viction is not final in light of his timely appeal, this case must be remanded 
to the District Court with instructions to remand to the Juvenile Court in 
accordance with the procedure set forth in the Black case. 

2. If this Court does not deem the Black ruling controlling in 
this case for any reason, the waiver of jurisdiction by the Juvenile Court 
nevertheless was invalid and hence incapable of conferring jurisdiction upon 
the District Court. Here, waiver took place under circumstances violative 
of appellant's rights of due process and assistance of counsel protected not 
only by statute but also by the Fifth Amendment. Because the decision to 
waive exposed appellant to adult criminal penalties including a felony con- 
viction, waiver was a "critical stage" of the proceedings against appellant 
at which due process required that he be informed of his right to counsel. 
Since appellant was not advised of his right to counsel, his rights to due 


process have been violated and the waiver proceeding is therefore a nullity. 


Cf. Gideon v. Wainwright, 372 U.S. 335 (1963); Kent v. United States, 119 


U.S. App. D.C. 378, 342 F. 2d 247, cert. granted, 381 U.S. 902 (1965). 


295 


Deprivation of such a fundamental right is clearly plain error affecting 


substantial rights. | 
3. Because §11-1553 of the D.C. Code, governing waiver pro- 
| 


ceedings, provides no standards for waiver, other than a "fall investigation" 


| 
by the Juvenile Court, fundamental requirements of fairness imposed by the 
| 


due process clause of the Fifth Amendment require at least the opportunity 
for meaningful judicial review and participation by counsel to test whether the 
waiver of jurisdiction by the Juvenile Court has been arbitiaxity or capri- 
ciously made. But where, as here, the legal record fails to show the nature 
of any "investigation" which may have been made, or any other basis of the 
Juvenile Court's waiver ruling, no such review or participation by counsel 

is possible. Particularly when considered together with the fact that appel- 


lant was not advised of his right to counsel, the failure of the Juvenile Court 


| 
to provide a reviewable record showing a proper exercise of discretion after 


"full investigation" taints all subsequent proceedings and renders a fair dis - 
| 
position of appellant under adult procedures an impossibility. . 


ARGUMENT 


REMAND OF THIS CASE FOR VALID WAIVER PROCEEDINGS IN 
THE JUVENILE COURT IS REQUIRED BECAUSE APPELLANT 

WAS NOT INFORMED OF HIS STATUTORY RIGHT TO COUNSEL 
IN THE JUVENILE COURT WAIVER PROCEEDING. | 


Appellant, a child aged seventeen at the time of his arrest, was 


under the "exclusive jurisdiction" of the Juvenile Court. D.C. Code §11-907 


* In connection with the arguments made herein, it is not contemplated that 
any portion of the transcript of appellant's trial in the District Court need be 
read by this Court. The Order of the Juvenile Court waiving jurisdiction 
over appellant is attached hereto as Appendix A. The only|other pertinent 
material contained in the legal record of the Juvenile Court is a complaint 
under date of March 2, 1965, filed by Metropolitan Police Officer Joseph I. 
Bell. | 


62 
(1961), now §11-1551 (Supp. IV, 1965). The Juvenile Court Act gives a child 
a statutory right to be treated differently from an adult accused. However, 
where a child between the ages of 16 and 18 is charged with an offense con- 
stituting a felony, he may be tried as an adult accused of a crime, but only if 
the Juvenile Court lawfully waives its jurisdiction. D.C. Code §11-914 (1961), 
now §11-1553 (Supp. IV, 1965). 

The necessity for fair treatment at this stage is emphasized by the 
disparity in the potential consequences to the child depending on whether he 
remains within the rehabilitative protection of the Juvenile Court or is re- 
leased to adult criminal law. 

As this Court has observed, the question of waiver "is critically 
important for the child who may be abandoned as ‘incorrigible’ and for the 
society which has thus abandoned the child." Watkins v. United States, 119 
U.S. App. D.C. 409, 413, 343 F. 2d 278, 282 (1964). Thus, the assistance 
of counsel is especially needed at the time when waiver is being considered 
by the Juvenile Court in order that the juvenile may be protected against 
improvident or improper action. 

In Black v. United States, No. 19083, decided December 8, 1965, 
this Court held that by virtue of the Juvenile Court and Legal Aid Acts, 
waiver proceedings are invalid where the Juvenile Court has not advised the 
juvenile of his right either to retained or appointed counsel. ''The assistance 
of counsel," the Court held, "in the 'critically important’ determination of 
waiver is essential to the proper administration of juvenile proceedings." 
Slip. Op., p. 2. 

Citing Shioutakon v. District of Columbia, 98 U.S. App. D.C. 371, 
236 F. 2d 666 (1956) for the proposition that the ''serious nature and effect"! 
of the adjudication of delinquency was such that the Juvenile Court Act con- 


templated certain safeguards which could not be secured by the child without 


the assistance of counsel, this Court observed that "[t]he need is even 


29. 


greater in the adjudication of waiver since it contemplates /|the imposition of 
| 


criminal sanctions.'' Black v. U.S., supra, pp. 2-3. (emphasis added). 
| 
Moreover, this Court stated that the ''vitality and applicability of 
| 
Shioutaken"' is underscored by the passage four years later of the Legal Aid 
| 


| 

Act (D.C. Code §2-2202 (1961) ) to provide for the assistance of counsel "in 
| 

proceedings before the juvenile court of the District of Columbia." Id. at 4. 


| 
By the waiver, appellant was exposed to a public trial, to a felony 


conviction, to adult criminal treatment, and to confinement in a federal peni- 
! 

| 

tentiary beyond his twenty-third birthday. Yet at no stage of the Juvenile 
If 

| 

Court proceeding on the ''critically important" question of waiver was he 

| 

| 


advised of his right to counsel. 
| 
In Black, this Court held that the failure of the Juvenile Court to 


| 

advise a child of his right to counsel at the waiver stage required at a mini- 
| 

mum that the case be remanded for a valid waiver proceeding with counsel. 
| 
| 

This procedure was expressly made applicable to "all others [juveniles who 


challenged their waivers without counsel] whose convictions have not become 
final." Id. at 7. Since appellant's timely appeal has prevented his conviction 


from becoming final, this holding is fully dispositive of this appeal and the 


| 
<| 
| 
case should be remanded for proceedings in accordance with Black. 


Il. MOREOVER, THE JUVENILE COURT'S FAILURE TO ADVISE 
APPELLANT OF HIS RIGHT TO COUNSEL IN THE WAIVER PRO- 
CEEDING VIOLATED CONSTITUTIONALLY PROTECTED RIGHTS 
AND IS HENCE PLAIN ERROR. 


Should this Court disagree that its Black ruling squarely controls 
| 


this case, a remand is nevertheless required in any event jbecause the 
! 
| 


defective waiver violated appellant's constitutional rights. For, while the 
holding in the Black case was based on an interpretation of the Juvenile 
Court and Legal Aid Acts, other precedents indicate that the failure to 
inform appellant of his right to counsel in the waiver proceedings goes to 
the very essence of the due process rights guaranteed by the Fifth Amend- 
ment. 

In juvenile proceedings, the ''constitutional safeguards vouchsafed 
a juvenile . . . are determined from the requirements of due process and 
fair treatment, and not by the direct application of the clauses of the Con- 
stitution which in terms apply to criminal cases.'' Pee v. United States, 107 
U.S. App. D.C. 47, 50, 274 F. 2d 556 (1959). 

But the Courts have long recognized that due process may well 


require counsel in cases outside the literal confines of the Sixth Amendment. 


Thus, in Shioutakon v. United States, this Court observed: 


"Courts have found such need in deportation cases where, 
as here, deprivation of personal liberty is involved in 
proceedings that are civil rather than criminal. Hyun v. 
Landon, 9 Cir., 1955, 219 F. 2d 404, 406, affirmed 1956, 
350 U.S. 990, 76S. Ct. 541; Ex parte Chin Loy You, D.C. 
Mass.:1915, 223 F. 833, 838, cited in Powell v. Alabama, 
1932, 287 U.S. 45, 70, 53S. Ct. 55, 77 L. Ed. 158. See 
also Colyer v. Skeffington, D.C. Mass. 1920, 265 F. 17, 
47-48; Tisi v. Tod, 1924, 264 U.S. 131, 134, 44S.Ct. 260, 
68 L.Ed. 590. These cases recognize the right to counsel 
as an essential element of due process. In the present 
case, however, we do not reach consideration of due 
process requirements since our holding rests on our view 
of the statute.'' 98 App. D.C. at 374, n. 18, 236 F. 2d 

at 666, n. 18. 


Furthermore, the Supreme Court's affirmance and extension of 
| 
| 
the due process right to assistance of assigned counsel in state criminal 
| 
| 
cases, where, as here, the Sixth Amendment does not directly apply, under- 
| 


scores the analogous need to extend the right of counsel to a child ina 
juvenile court proceeding leading toward the waiver of jurisdiction of that 
child to an adult court on criminal charges. Cf. Gideon is Wainwright, 372 
U.S. 335 (1963). | 
As delineated by the Supreme Court, the due Srocess right to 
counsel attaches in state proceedings at the earliest Neritical stage''of the 
proceedings where the assistance of counsel may be crucial -- for example, 
the arraignment in Alabama (Hamilton v. Alabama, 368 v. S. 52 (1961)) or 
the preliminary examination in Maryland (White v. Maryland, 373 U.S. 59 
(1963) ). | 
Surely, the waiver proceedings in the J oeantic Court, which may 
expose a child to the full range of adult criminal sanctio | » involve sufficient 
considerations of social condemnation and deprivation of liberty to render 
the waiver phase of juvenile proceedings a "'critical stage" at which the right 


me 
to counsel is a constitutional imperative. Thus, the failure to advise a 


juvenile of his rights at this stage is clearly plain error affecting substantial 


* In Kent v. United States, 119 U.S. App. D.C. 378, 343 F. 2d 247, 258 
(1964), ce cert. granted, 381 U.S. 902 (1965) where the Juvenile Court denied 
counsel in Juvenile Court proceedings access to the child's social file, the 
Supreme Court presently has under consideration the question of whether 
such denial deprived Kent of the effective assistance of counsel granted by 

the Fifth and Sixth Amendments. Here, the constitutional deprivation is more 
basic, namely, the complete denial of appellant's right to counsel at a 


critical stage of judicial proceedings. 


rights which requires at a minimum that the remedial measures fashioned 
* 

in Black be invoked. Cf. White v. Maryland, 373 U.S. 59 (1963). 

Ul. THE ABSENCE OF ANY RECORD SHOWING HOW, IF AT ALL, THE 
JUVENILE COURT PERFORMED ITS STATUTORY OBLIGATION TO 
MAKE "FULL INVESTIGATION" PRIOR TO WAIVING JURISDICTION 
OVER APPELLANT ALSO INVALIDATES THE JUVENH.F COURT 
PROCEEDINGS AND REQUIRES REVERSAL. 

Further underscoring the need for counsel in Juvenile Court 
waiver proceedings, the Juvenile Court's summary approach to the waiver 
question, exemplified by this case, also provides a further and independent 


ground for reversal here. 


At the outset, the governing section of the Juvenile Court Act, 


D.C. Code §11-1553 (Supp. IV (1965) ), contains no substantive guidelines 


to control the Juvenile Court's action in waiver cases. The only require- 
ment is that a "full investigation" be conducted prior to waiver. 

This Court has stressed that the purpose of the ''full investigation" 
requirement is to insure a careful exercise of discretion in each individual 


waiver case. Thus,''full investigation" 
". . .: prevents the waiver of jurisdiction as a matter of 

routine for the purpose of easing the docket. It prevents 

routine waiver in certain classes of alleged crimes. It 

requires a judgment in each case based on ‘an inquiry not only into 


* In light of the manifest differences in potential consequences to the 
juvenile depending upon whether or not the Juvenile Court waives jurisdiction, 
the prejudice arising from a waiver proceeding without counsel is plain, and 
it is unnecessary to search the record for other specific instances of pre- 
judice before reversing. Cf. Dancy v. United States, No. 18366 (October 14, 
1965) (specific determination of prejudice arising from wrongful failure to 
advise adult of right to counsel at preliminary hearing). 


Bs tec 


facts of the alleged offense but also into the question 


whether the parens patriae plan of procedure is| 
desirable and proper in the particular case.' " ‘Green v. 


United States, 113 U.S. App. D.C. 348, 308 F. 2a 303, 


305 (1962), citing Pee v. United States, 107 App. D.C. 
47, 49, 274 F. 24 556, 559 (1959). | 


Obviously, the attainment of these goals depends primarily upon 


the discretion of the Juvenile Court itself. But the enactment of the Juvenile 


Court Act and the provision by Congress in the Legal Aid Act (D.C. Code 


§2-2202 (1961) ) for assistance of counsel in waiver as well as other pro- 
| 


ceedings before the Juvenile Court do not suggest that this was to be an un- 
| 

reviewable discretion based on unarticulated findings and conclusions arrived 
| 

at solely through ex parte procedures. Cf. Black vy. United States, supra, 


pp. 4-5. 


Rather, Chief Judge Bazelon has stressed the need for a record 
statement of the Juvenile Court's reasoning to facilitate ‘intelligent review 
of the Juvenile Court's waiver of jurisdiction." Dissent to Order granting 
appellant's motion for leave to withdraw his motion for Pepa to filea 
petition for rehearing en banc, Kent v. United States, 119 Ap - D.C. 395, 
396, 343 F. 2d 264, 265 (1965), cert. granted, 381 U.S. 902 (1965). 

And this Court's Black decision, confirming the right to counsel 

| 
in Juvenile Court waiver proceedings, obviously contemplates that counsel 


will play a meaningful role in such proceedings rather than merely observing 


! 
while the Juvenile Court issues waiver decisions on the basis of undisclosed 


*x 
factual and discretionary considerations. Cf. Bazelon, J., dissenting, in 


Kent v. United States, supra (counsel "duty-bound to pursue by inquiry and 
challenge every matter conceivably affecting the waiver decision in order to 
make a record for review"). 

As this case illustrates, existing Juvenile Court procedures 
simply fail to give any assurance that the goals of "full investigation" set 


forth by this Court are being realized. As far as the Juvenile Court waiver 


proceeding is concerned, all that appears in this record is a one page sum- 


mary waiver order, entered when appellant was without counsel and had not 


even been advised that he could have counsel, reciting that a "full investiga- 


tion" had been conducted. (Appendix A). 

Surely, if "full investigation" by the Juvenile Court on the waiver 
issue is to vouchsafe the safeguards contemplated by this Court's interpre- 
tation of the Juvenile Court Act, some form of more fully developed record 
proceeding is required so that counsel, the District Court, and this Court 
can know the basis for the Juvenile Court's action in any particular case. 

Indeed, in the absence of substantive statutory standards for 
waiver, a record proceeding clearly showing the basis for the Juvenile 


Court's exercise of discretion may well be a requirement of due process 


* For example, Black suggested that information might be developed in a 
valid waiver proceeding which could aid the District Court in determining 
whether to act as a Juvenile Court in any ensuing trial. Slip opinion, p. 6. 
This presupposes some form of record in the Juvenile Court upon which the 
District Court could base such a decision. 


21°55 


itself. Cf. Han-Lee Mao v. Brownell, 93 U.S. App. Dic. 102, 207 F. 2d 
ae ese MeO ve. Brownell 

| 

| 

Viewed in this light, the absence of any record showing how, if at 


142 (1953). 


all, the Juvenile Court fulfilled its statutory mandate to/conduct a "full inves- 
tigation" before waiver provides a further reason why this case must be 
| 


reversed for a new and valid waiver proceeding in the Juvenile Court. 


CONCLUSION 


| 
For the foregoing reasons, the judgment of the District Court 


should be reversed and this case remanded to the District Court for such 
| 


further proceedings as may be required as a result of invalid waiver of 


| 
| 
jurisdiction of the Juvenile Court, | 


Respectfully submitted, 


James M. Johnstone} 


| 
Erwin G. Krasnow SS 
| 
890 World Center Building 
Washington, D.C. 20006 
| 
Attorneys for Appellant 
(Appointed by this Court) 


December 21, 1965 


ba APPENDIX A 


THE JUVENILE COURT OF THE DISTRICT OF COLUMBIA 
Fourth and E Streets, N. W. 


CHIEF JUDGE 
Morris Miller 
ASSOCIATE JUDGES 
Orman W. Ketcham 
Marjorie M. Lawson 
By the authority vested in me under Section 11-1583 of the 
District of Columbia Code, 1961, Supp. IV, and after full investigation, 
I do hereby waive jurisdiction over Bernard Edward Berton, Jr., of 
2604 - 24th Street, N. E., Washington, D. C. (born May 28, 1947); and 
I do hereby order such child held for trial under the regular procedure of 
the U. S. District Court for the District of Columbia for the following 
alleged offenses which would amount to felonies in the case of an adult: 
(a) Grand Larceny: Date of offense - on or about March 2, 
1965, in the vicinity of Woodward and Lothrop's De- 
partment Store (coin department) Washington, D. C. 
(b) Assault on Uniformed Police Officer: Date of offense 
- on or about March 2, 1965, in the vicinity of 701 
14th Street, N. W. (Roger Peet and Co.) Washington, 
D.C. 
Complainants: Officer J. I. Bell, Traffic Division, 
and C. Norton Cross. 
And/or any other offenses, arising out of the acts or 


transactions set forth in (a) and (b) above. 


Dated this 14th cay of April, 1965, at Washington, D. C. 


/s/ Morris Miller 
Chief Judge 


| 
| 
APPENDIX B 


—_—_—_—_—_—_—_—_ 


STATUTORY PROVISIONS INVOLVED 

Section 11-1551 of the District of Columbia Code provides in pertinent 
part: 

(a) Except as here in otherwise provided, 


Juvenile Court has original and exclusive|juris- 
diction of all cases and in proceedings: .|. . 


| 
'"(2) subject to applicable statutes of limitation; 
concerning a minor 1@ years of age or elder who 
is charged with: 
(A) having violated any law; or 
(5) having violated any ordinance or regulation 
of the Dintrict of Colmmbia-- 
prior to his having become 18 years of ages « : 


"(>) When jurisdiction is obtained by the Juvenile 
Court in the case of a child urder 16 years ef age 
at the time of the offense, the child shall continue 
under the jurisdiction of the court until he becomes 
21 years of age unless tke court dischargds him 
prior thereto. ..." 


Section 11-1553 of the District of Columbia Code provides in pertinent 


| 
part: | 
"When a child 16 years of age or over is charged 
with an offense which if committed by a person 18 
years of age or over is a felony, ... a judge may, 
after full investigation, waive jurisdiction and order 
the child held for trial under the regular procedure 
of the court which would have jurisdiction of the 
offense if committed by a person 18 yearsiof age 
or over; or the other court may exercise the 
powers conferred upon the Juvenile Courtiby this 
chapter and subchapter I of chapter 23 of|Title 16 
in conducting and disposing of such cases.|" 


Section 2-2202 of the District of Columbia Code provides in pertinent 


part: 


"The Agency shall make attorneys available to 
represent indigents . . . in proceedings before 
the Juvenile Court... 


"|. , Each such court and tribunal will make 
every reasonable effort to provide assignment 
of counsel as early in the proceeding as practi- 
cable.'"' 


Section 22-505(a) of the District of Columbia Code provides" 


(a) Whoever withour justifiable and excusable 
cause, assaults, resists, opposes, impedes, 
intimidates, or interferes with any officer or 
member of any police force operating in the 
District of Columbia while engaged in or on 
account of the performance of his official 
duties, shall be fined not more than $5, 000 

or imprisoned not more than five years or 
both.'’ 


CONSTITUTIONAL PROVISIONS INVOLVED 


The Fifth Amendment to the Constitution of the United States provides 
in pertinent part: 


"No person shall be. . . deprived of . . . liberty... 
. . . Without due process of law. . ."' 


The Sixth Amendment of the Constitution of the United States provides 
in pertinent part: 


"In all criminal prosecutions, the accused shall. . . 
have the Assistance of Counsel for his defence." 


CERTIFICATE OF SERVICE 


| 
I hereby certify that a copy of the foregoing "Brief for 


Appellant" was delivered by hand this 2lst day of December, 1965, 


to David G. Bress, Esq., United States Attorney for the District of 


Columbia, Room 3163-C, United States Courthouse, Washington, D.C. 


James M. Johnstone 
800 World Center Building 
Washington, D. C. 20006 


